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MODEL CAPABILITY PROCEDURE 

1. Background and Introduction

[bookmark: LPHit2]At times, the Council may be faced with a member of staff who is struggling to meet their required standards of work performance and which needs to be dealt with as a matter of capability. Lack of capability and/or poor performance will often arise where a member of staff has been set realistic targets and objectives but cannot achieve them through no fault of their own, for example, where the failure is due to a medical condition or an internal blockage.

[bookmark: LPHit19][bookmark: LPHit20]When faced with a problem of poor performance, in the first instance the Council needs to decide if the issue is one of capability or conduct. In other words, if the member of staff wants to do the job, but for some reason cannot do it, it is likely to be a capability issue and the Council therefore needs to have a Capability Procedure for such cases. However, if the member of staff can do the job but it appears that they choose not to do it then it is potential misconduct and the Council’s Disciplinary Procedure is appropriate. 

[bookmark: LPHit22][bookmark: LPHit23]Where a member of staff is struggling to try to meet work performance standards and needs help and encouragement, or they are not able to fulfil their contract because of ill-health, treating the issue as one of capability allows for a more positive joint response.  Generally, it will be clear which approach should be adopted. However, where the Council is not sure, they may need to carry out a preliminary investigation or hold a preliminary informal meeting before a decision is made whether the proper route is their Disciplinary or alternatively the Capability Procedure.

It is a normal managerial function in the Council to monitor and evaluate an individual’s performance in their job and take appropriate action to ensure that members of staff are performing the duties that they are employed to do to the best of their ability. 

It is reasonable for the Council to be expected to make every effort to ensure that they provide relevant support and help when a member of staff feels they need it and so they should be encouraged to talk informally where possible with their Line Manager and/or the enter job title about work performance problems to prevent them worsening. In general resolving capability problems is mostly about dialogue and discussion to offer support and effect improvement with a member of staff.

If the matter cannot be resolved by the informal discussion then the Council will have to resort to using the formal Capability Procedure.

2. Model Capability Procedure

A model Capability Procedure is attached which can be customised to suit your Council’s approach to these issues and needs. 

The customisation is expected to ensure that any specific priorities for your Council are covered along with the required details highlighted in red in the Model Capability Procedure attached.

It is suggested in the Model Capability Procedure, enclosed, that it is non-contractual but if preferred it can be amended and made contractual but that means that it will become part of staff terms and conditions of employment and the Council will need to advise and consult with all members staff before implementing it. 

3. Capability Considerations 

As a general rule, the Council should take a sympathetic and positive approach to members of staff in capability cases and work with them to identify the areas where they are failing to meet satisfactory standards or targets, how they need to improve, what support they need and the ways the Council can provide to help effect the necessary improvement. Normally only where the member of staff fails to respond satisfactorily to warnings and has exhausted the Capability Procedure should dismissal ever be considered.

When investigating alleged poor performance and a capability issue or during the discussions at a capability meeting it is suggested that, where relevant, the following personal and organisational issues should be explored with the member of staff to see if they have caused, or at least have had a bearing, on their performance.

(a) Personal considerations

· Apparent lack of skill, ability, knowledge or aptitude
· Poor understanding of work duties/standards
· Lack of effort, carelessness or negligence
· Ill -health and/or stress related problems
· Anxiety from organisational or process change
· Personal/domestic problems.

(b) Internal blockages

· Inadequate work systems, equipment or tools
· Working environment e.g. is it unhealthy or unfriendly
· Lack of resources and/or work overload
· Performance expectations too high and/or unreasonable targets/deadlines set
· Insufficient training provided
· Lack of feedback by management and insufficient or inappropriate supervision
· Lack of clear or ambiguous rules and instructions
· Problematic internal working relationships
· Bullying and/or harassment by the Council, management or colleague(s)
· Reluctance of managers to tackle issues when raised.

Whatever the concerns there is always a need to identify and rely on specific examples of the performance failings and in the case of health, long term sickness absence and/or disability appropriate medical advice from the member of staff’s GP and/or an independent Occupational Health Adviser must be sought and obtained before any decision is made.

4. Further Advice

If you have any questions on any of the above, require any further information on the suggested Procedure, need assistance to develop your own Procedure or review your existing one based on the attached or just wish to discuss any individual capability issue please contact Carina Helmn, County Officer, Hertfordshire Association of Parish and Town Councils on 07891 452832.

Carina Helmn
HAPTC County Officer
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Disclaimer

HAPTC takes reasonable steps to ensure the information contained in this document is correct. The information provided in this briefing is intended as a guide only in relation to common situations.  All information is given in good faith and does not constitute legal advice. HAPTC cannot accept any liability for any loss or damage arising, either directly or indirectly, arising from their subsequent acts or omissions when editing or using this document. 
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CAPABILITY PROCEDURE




1. Purpose and Scope

1.1 The primary aim of this Capability Procedure is to provide a framework in which enter Council name can work with members of staff to maintain satisfactory performance standards and as necessary to encourage improvement.

1.2 Enter Council name recognises the differences between capability or misconduct which is normally a deliberate failure on the part of the member of staff to observe the Council’s rules and standards, and in which case the Council will use the Disciplinary Procedure. A capability case is where the member of staff appears incapable for whatever reasons is unable to perform to the standard required.  In this situation, the Council should use this Capability Procedure to try to remedy matters and to improve performance.

1.3 The Council recognises that during employment a member of staff’s capability to carry out their duties may deteriorate for several personal or organisational reasons or when their job changes over a period of time and they fail to keep pace with the changes or their circumstances or health change and they can no longer cope with the work.

1.4 The Capability Procedure may also be used if the Council is concerned about a member of staff’s attendance record or if they are experiencing long term absence from work due to illness or injury and in such circumstances particular consideration will be given if the work difficulties are associated with a permanent disability.



2. Procedures

2.1 Informal Resolution

2.1.1 Minor capability issues will be dealt with informally by informal discussion between the member of staff and their Line Manager and/or the enter job title with a view to clarifying the required work standards and the level or performance or reliability expected of the member of staff, identifying any areas of concern, establishing the likely causes of poor performance, identifying any further training or supervision needs, setting targets for improvement and agreeing a time scale for review.

2.2 Formal Procedure - General

2.2.1 In cases where informal discussion does not lead to a satisfactory improvement in performance or reliability or where the performance concerns are more serious, the following formal Capability Procedure will be followed. At all stages of the Procedure set out below an appropriate investigation will be undertaken into the allegations of poor performance and evidence obtained to justify using and/or moving through the Capability Procedure. 

2.2.2 The Council will notify the member of staff in writing of their concerns over performance or reliability and the basis for those concerns and will invite the member of staff to a capability meeting to discuss the matter which will be conducted by enter job title or a designated Panel of three members of the Council particularly in the case of the Clerk to the Council. At all meetings as part of this Procedure the member of staff will be given the opportunity to respond to the concerns and may be accompanied, if they wish, by a work colleague or trade union official or representative of their choice. The member of staff must take all reasonable steps to attend all meetings to which they are invited. 

2.2.3 The enter job title or the Panel will be accompanied by another person to take notes of the meeting. An external independent third party may be engaged to advise on the implementation of any stage of this Procedure and/or assist with an investigation or capability meetings.

2.2.4 The purpose and format of the various capability meetings include:-

1. to set out the alleged performance failing and/or the required standards or targets and that the Council considers the member of staff has not met; 
1. to present the evidence that the Council relies on to prove these failings; 
1. to establish the likely causes of the poor performance or reliability (including any reasons why any measures taken so far have not lead to the required improvement);
1. to allow the member of staff the opportunity to respond to the allegations and explain their poor performance and offer any mitigation and to ask any relevant questions; 
1. to consider measures, such as additional training or supervision, to improve performance;
1. if appropriate, to agree to obtain relevant external specialist advice e.g. a medical report and/or referral to an occupational health adviser;
1. to set targets for improvement and/or a reasonable time scale for review; 
1. in a case where dismissal is possible to establish whether there are any further steps that could reasonably be taken to rectify the poor performance or reliability;
1. to establish whether there is any reasonable likelihood of the required standards of performance or reliability being met within a reasonable time; 
1. if appropriate to discuss at the final stage of the Procedure the termination of employment where there is no any practical alternative to dismissal.


3. Formal Procedure Stages and Outcomes

3.1 The member of staff will be invited in writing to each capability meeting and following each meeting, they will be informed in writing of the decision in accordance, where appropriate, with the below range of outcomes and penalties which in every case should be reasonable and proportionate to the performance failing. The decision letter confirming the outcome should not only state, when relevant, the penalty being imposed but also notify the member of staff’s right to appeal against the decision. 

(a) First capability meeting and first written warning 

If appropriate, at the first capability meeting the member of staff may be given a formal capability warning, setting out the areas in which they have not met the required performance standards, the targets for improvement, any measures (such as additional training or supervision) which will be taken with a view to helping to improve performance, an appropriate time scale for review and the likely consequences of failing to improve to the required standards within the review period. The written capability warning will be live for twelve months, be issued within 5 days of the meeting and placed on the member of staff’s personnel file. Subject to satisfactory performance it will be nullified and removed from the personnel file at the end of the twelve months period. 

The member of staff’s performance will be monitored with them during any review period set and, at the end of the review period or earlier if necessary, the Council will advise them of the outcome of such monitoring. If the Council is satisfied with the member of staff’s improved performance, no further action will be taken. If, however, the Council is not satisfied with the member of staff’s performance, the matter may be progressed to the next stage which would normally be a further capability meeting. If the Council feels that there has been a substantial but insufficient improvement, the review period may be extended before a decision is taken on further action. 

(b) Second capability meeting and final written capability warning 

Failure to improve performance in response to the first written warning will result in a further capability meeting and if appropriate a final written capability warning being issued. This will again set out the areas in which the member of staff has still not met the required performance standards and any targets for improvement despite any measures, such as additional training or supervision, having been taken with a view to improving performance. A time scale for further review and the likely consequences of failing to improve to the required standards within the further review period i.e. that dismissal will probably result will be explained. The final capability written warning will be issued as above and again nullified after twelve months, subject to satisfactory performance.

The member of staff’s performance will again be monitored with them and, at the end of the review period or earlier if necessary, the Council will discuss it with the member of staff and write to advise them of the outcome. If the Council is satisfied with the member of staff’s improved performance, no further action will be taken. If, however, the Council is still not satisfied with the member of staff’s performance, the matter will be progressed to the next stage in accordance with one of the options set out above except that the outcome could be a final written capability warning and the situation may progress to a final capability meeting where the possibility of dismissal may be considered. 

(c) Final capability meeting and dismissal

If there is still a continued failure to improve performance in response to the procedure to date the member of staff will be invited to a final capability meeting it may lead to dismissal, with appropriate notice. Before dismissal is determined the Council will first consider redeploying the member of staff by agreement to another job, if appropriate and one is available, which is more suited to their capability. Whatever the situation a dismissal decision will only be made after a full investigation and consideration of all possible alternatives and options. If dismissal is determined, the member of staff will then be informed in writing of the reasons for dismissal, the appropriate period notice, the date on which the employment will terminate, any payments due and how they can appeal against the dismissal decision. 

4. Appeal

4.1 The member of staff may appeal against any decision under this Capability Procedure, including dismissal, which must be lodged in writing within five (5) working days of the decision. Appeals should be made in writing to the enter job title and state the grounds for appeal. 

4.2 As soon as practicable the member of staff will be invited to attend a meeting of an Appeals Panel made up of three Members of the Council who have not been involved in the matter to that date.  At the appeal meeting, the member of staff will be given the chance to outline the grounds of their appeal state, call any relevant witnesses on their behalf and will have the right to be accompanied by a work colleague or trade union representative of their choice. Following the appeal meeting, the member of staff will be informed of the appeal decision, which will be final, and the reasons for it, in writing and normally within five (5) working days of the meeting.

5. Medical Conditions or Disability

5.1 If the member of staff’s lack of capability to do the job is impaired due to a medical condition or a permanent disability, the Council will obtain independent medical or other specialist occupational health advice before reaching any decision as part of this Procedure. The member of staff will be asked for their consent for the Council (or an independent occupational health adviser) to approach their own medical adviser for access to their medical records. The member of staff has the right to refuse the Council access to such records but the Council will then only be able to make decisions based on the available information. 

5.2 When appropriate, the Council will give consideration to whether the unsatisfactory performance is related to a permanent disability and, if so, whether there are any reasonable adjustments that could be made to the requirements of the job or other aspects of the working arrangements. 

5.3 If appropriate the Council will consider, in agreement with the member of staff, making any reasonable and feasible adjustments to the member of staff’s job role, working environment, hours and times of work and any other practical aids and adaptations to assist them to carry out the job role and/or to return to work.

5.3 If despite these measures the member of staff’s work performance continues to be below acceptable standards then the Council will follow the Procedure through to a possible dismissal on the grounds of incapacity to carry out the job but this will only be done as a last resort and after all other options have been explored with the member of staff and always in the light of the medical advice received.

6. Review

6.1 The Capability Procedure is non-contractual and does not form part of any member of staff’s contract of employment. 

6.2 The Capability Procedure will be reviewed enter date and as appropriate to assess its effectiveness or if required by law. Any appropriate changes may then be implemented following consultation with all members of staff. 
[bookmark: _Hlk488050452]
7. Approval

7.1 This Procedure was adopted by the Council at the meeting of the Full Council held on enter date.
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